
STATE OF NEW YORK
STAIE TN( COMUISSION

In the Matter of the Petition

o f

Modern  Supp l ie r ts ,  Inc .

for Redetermination of a Deficiency or a Revision

of a Deternination or a Refund of

Sa1es & Use Tax

under Article 28 & 29 of the Tax Law

f_oq the Period 6/1/72 -S/31/75,

AIT'IDAVIT OF },IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Flnance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Deternination by roail

upon Modern Suppl ierrs,  Iac.,  the pet i t ioner in the within proceediug, by

encloeing a true copy thereof in a securely sealed postpaid lmapper addreseed as

fo l lows:

Modern Suppliert s, Inc.
1090 LeEgett Ave.
Bronx, titY 10459

and by depositing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Postal Service within the State

That depooent further says that tbe said

and that the address set forth on said lvrapper

pet i t ioner.

Sworn to before me this

14th day of November, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the



STATE OF NEI4I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Modern  Supp l ie r r  s ,  Inc .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  6 /L /72  -5 /37 /75 .

State of  New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of  November,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Isidor Tiktinsky the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr.  Is idor  T ik t insky
52L Fifth Ave.
New York, \ fY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner herein and that the address set

known address of the representative of the

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

A,LBANY,  NEW YORK 12227

N o v e m b e r  L 4 , 1 9 8 0

Modern  Supp l ie r r  s ,  Inc .
1090 Leggett  Ave.
Bronx, NY 10459

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have nold exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Courmission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Isidor Tikt insky
521 Fif th Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NET'/ YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

MODERN SUPPIIERS. INC. DETERMINATION

for  Rev is ion  o f
Refund of SaIes
Art.icl-es 28 and
the Period June
7 9 7 5 .

a Determinat ion or for
and Use Taxes under
29 of the Tax law for
1, 1972 through May 31,

App l ican t ,  Modern  supp l ie rs ,  rnc . ,  1090 legget t  Avenue,  Bronx ,  New york

10459, f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

June 1, 1972 through May 31 ,  Ig75 (Fi le No. 16954).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju Iy  16 ,  1979 a t  1 :15  P.M.  and cont inued on  November  26 ,  7979 a t

1 :15  P.M.  App l ican t  appeared by  Is idor  T ik t insky ,  CPA.  The Aud i t  D iv is ion

appeared by  Ra lph  vecch io ,  Esq.  (Abraham schwar tz ,  Esq. ,  o f  counse l ) .

ISSI]E

Idhether appl icant was required to col lect sales tax on sales of tangible

personal property to contractors who issued exempLion cert i f icates covering

the i tems purchased.

FINDINGS OF FACT

1.  0n  September  17 ,  1976,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sa1es and Use Taxes

Due aga ins t  app l i can t ,  Modern  supp l ie rs ,  Inc . ,  fo r  the  per iod  June 1r  7972

through May 31 ,  L975 fo r  tax  due o f  $22,381.38 ,  p lus  pena l ty  and in te res t  o f

$ I 0 , 4 2 5 . 6 2 ,  f o r  a  t o t a l  o f  9 3 2 , 8 0 7 . 0 0 .
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2. Appl icant executed a consent extending the t ime within which to issue

an assessment  o f  sa les  and use taxes  fo r  the  per iod  in  i ssue,  to  September  19 ,

7 9 7 6 .

3. Appl icant is engaged in the reLai l  sale of construct ion mater ials and

supp l ies .

4. 0n audit ,  the Audit  Divis ion reviewed sales invoices for December,

1974 and d isa l lowed 16 .40  percent .  o f  app l i can t ' s  reporLed nontaxab le  sa les .

Said sales were disal lowed on the basis that certain exemption cert i f icates on

f i le were not properly execut.ed and that ContracLor Exempt Purchase Cert i f icates

were noL appl icable to sales of tangible personal property thaL did not become

an integral  component part  of  real  property being erected. The Audit  Divis ion

app l ied  the  16 .40  percent  d isa l lowance to  repor ted  nontaxab le  sa les  fo r  the

aud i t  per iod  to  de termine taxab le  sa les  o f  $304 ,64 I .80  and tax  due thereon o f

$ 2 2 , 3 B 1  .  3 8  .

5.  The Audit  Divis ion st ipulated that based on further documentat ion

provided by appl icant at a pre-hearing conference, the addit ional sales taxes

due be  ad jus ted  to  $61945.60 .  The remain ing  sa les  a t  i ssue represent :  ( I )

Sales made to contractors who issued a Contractor Exempt Purchase Cert i f icate

to applicant for purchases of items which the Audit Division deemed did not

become a  component  par t  o f  rea l  p roper ty .  ( I I )  Sa les  made to  Rao E lec t r i ca l

Equipment Co.,  Inc. which Rao claimed were exempt based on the type of work i t

perforrned for Long fsland l ight ing Co..  Rao did not issue an exemption cert i f i -

cate to the appl icant in the form prescr ibed by the tax commission.

CONCTUSIONS OF I,AI,II

A .  That  sec t ion

be presumed that al l

until the cont.rary is

1132(c)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t

r e c e i p t s  f o r  p r o p e r t y  o r  s e r v i c e s . . . a r e  s u b j e c t

establ ished, and the burden of proving that any

i t  sha l l

to tax

receipt
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is not taxable shal l  be upon the person required to col lect tax. Unless a

vendor shal l  have taken from the purchaser a cert i f icate in such form as the

tax  commiss ion  may prescr ibe . . . to  the  e f fec t  tha t  the  proper ty  o r  serv ice  was

purchased for resale or for some use by reason of which the sale is exempt

from tax under sect ion 1115. Where such a cert i f icate has been furnished to

the  vendor ,  the  burden o f  p rov ing  tha t  the  rece ip t . . . i s  no t  taxab le  sha l1  be

solely upon the customer.

B. That a Contractor Exempt Purchase Cert i f icate is an exemption cert i f icate

within the meaning and intent of  sect ion I132(c) of the Tax Law. That appl icant

accepted such cert i f icates in good fai th and was not under a duty to invest igate

or  po l i ce  i t s  cus tomers .  Arner ican  Cyanamid  and Chemica l  Corp .  v .  Joseph,308

N . Y .  2 5 9 .

The l iabi l i ty for misuse of an exemption cert i f icat rests with the

purchaser l  there fore ,  app l i can t  was  no t  requ i red  to  co l lec t  sa les  tax  on  those

transact ions in which the contractor issued a properly completed exemption

cer t i f i ca te .

C- That appl icant fai led to sustain i t .s burden of proof required by

sec t ion  1132(c)  o f  the  Tax  law w i th  respec t  to  i t s  sa les  to  Rao E lec t r i ca l

Equ ipment  Co. ,  Inc . ;  there fore ,  app l i can t  i s  l iab le  fo r  the  sa les  tax  imposed

on sa id  sa les  pursuant  to  sec t ion  1133(a)  o f  the  Tax  Law.

D. That the appl icat ion of Modern Suppl iers,  Inc. is granted to the

ex ten t  o f  reduc ing  the  d isa l lowed nontaxab le  sa les  to  $241705.70  so  as  to

conform with Conclusions of law " ' rB and "C"; that the Audit  Divis ion is hereby

directed to modify the Not ice of Determinat ion and Demand for Parrment of Sales
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and Use Taxes Due issued September 17, 19761' and t .hat,  except as so granted,

the  app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

Nov 1 4 pgo
STATE TAX COMMISSION


